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United States Court of Appeals for th^ 

District of Columbia 


a District Court of the United States for 

the District of Columbia. 

Equity No. 62834 

Columbian Cat Fanciers, Inc., a corporation. Plaintiff, 

vs. 

Ira Chase Koehne, Annette H. McCarthy, Mrs. Edward 

Martin, et al.. Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entithid 
cause, to wit:— 

1 Bill 

Filed October 30 1936 

In the District Court of the United States for 

the District of Columbia | 

Holding an Equity Court 

Equity No. 62834 

Columbian Cat Fanciers, Inc., a corporation, Plaintiff]^ 


Ira Chase Koehne, Annette H. McCarthy, Mrs. Edward 
Martin, Elizabeth Walsh, otherwise Mrs. Rich-Ird 
Walsh, Mabel E. Hitchcock, Maude Hobson, other¬ 
wise Mrs. Frank Hobson, Ann Hacker Wilkes, Fran¬ 
ces Marshall, otherwise Mrs. John Marshall, Kath¬ 
erine E. Koehne, otherwise Mrs. Ira C. KoehW, 
Helen Koehne, Riggs National Bank, a corporation 
Defendants. 
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COLUMBIAN CAT FANCIERS, INC. V. 

To the Honorable, the Justice of the above Court: 

Comes now the plaintiff in the above-entitled cause, b^; 
its President and Secretary, and respectfully avers and 
shows the Coui*t as follows: 

1. That it is a corporation duly organized and existing 
under and'bv virtue of the laws of the District of Columbia, 
^vith its office and principal place of business in the Districi 
of Columbia, and brings this suit in its own right, as will 
hereinafter more fully appear. 

2. That the defendant, Ira Chase Koehne, maintains ar 
office and carries on his usual trade, business or profession 
at No. 2531 Navy Building, Washington, D. C., that he is a 
citizen of the United States and is sued in his own right, as 
vrill hereinafter more particularly appear. 

3. That the defendants, Annette H. McCarthy, Mrs, 
2 Edward Martin, Elizabeth Walsh (otherwise Mrs, 
Richard Walsh), Mabel E. Hitchcock, Maude Hobson 
(otherwise Mrs. Frank Hobson), Ann Hacker Wilkes. 
Frances Marshall (otherwise Mrs. John Marshall) are citi¬ 
zens of the United States, residents of the District of Co¬ 
lumbia, and are sued in their own right, as will hereinaftei 
more fully appear. 

4. That the defendants, Katherine E. Koehne (otherwise 
Mrs. Ira C. Koehne) and Helen Koehne, are citizens of the 
United States, residents of the State of Maryland, and are 
sued in their own right, as will hereinafter more fully ap¬ 
pear. 

5. That the defendant, Riggs National Bank, is a na¬ 
tional bahking corporation, duly incorporated under the 
laws of the United States and doing business in the Dis¬ 
trict of Columbia, and is sued in its own right, as will here¬ 
inafter more particularly appear. 

6. That the plaintiff Columbian Cat Fanciers, Inc. is a 
non profit corporation duly incorporated under the laws 
of the District of Columbia, to protect the interest and en¬ 
courage the proper breeding of both the long-haired and 
short-haired cat, to hold a show when advisable and to as¬ 
sist in humane work, and that the membership of this cor¬ 
poration consists of such persons as have made applica¬ 
tion therefor, have been elected thereunto and paid dues 
thereunto, as provided by the by-laws of the said corpora- 
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tion, provided that the Board of Directors of the club shall 
have the right at any Board meeting, by a two-thirds vote 
of its membership, to reprimand, expel or suspend ai^y 
member of the club for cause shown, the said member ha'jr- 
ing had opportunity to defend himself against whatever 
charges might render such action necessary. 

7. That on and prior to the 2nd day of September, 
3 1936 the plaintiff corporation was an organized a4d 

going club with a membership of approximately 
twenty-one members of whom under the by-laws of the said 
club five members constitute a quorum to do business, and 
at the said time and place the regularly elected and fuc|c- 
tioning officers of the said corporation, duly installed ahd 
acting, were Mrs. Martin K. Metcalf, President, the defejn- 
dant, Mabel Hitchcock, otherwise Mabel E. Hitchcock, Sec¬ 
retary, Miss Mary E. Hantzmon and Mrs. Amelia Olin- 
stead. Vice Presidents and Miss Mary Fogarty, Treasurer. 

8. That on the said day and date the plaintiff corpoifa- 

tion, by virtue of a resolution of the members of the siid 
club, at its meeting on July 10, 1936, voted to stage a cat 
show to be held in the District of Columbia on or about jhe 
6th day of December, 1936. | 

9. That on and prior to the said date of September 2, 
1936, to ^vit on or about July 1, 1936 at a meeting of the 
Board of Directors of the said club and upon motion of the 
defendant, Mabel E. Hitchcock, it was voted to drop frbm 
the membership of the said cIuId five members, particularly 
the defendants, Annette H. McCarthy, Mrs. Edward Mar¬ 
tin, Frances Marshall (otherwise Mrs. John Marshall) 
Katherine E. Koehne (otherwise Mrs. Ira C. Koehne) ind 
Helen Koehne, but at the said time and place no forijual 
proceeding was taken against the said members, as re¬ 
quired by the by-laws of this corporation, hereinabove m^ore 
particularly referred to. 

10. That thereafter, to wit on or about the 2nd dav of 
September, 1936, the President of the plaintiff corporation, 
Mrs. Martin K. Metcalf, tendered her resignation and ac¬ 
tion thereon was deferred until the 18th day of September, 
1936, on which date at a special meeting of the corporation 
duly called, there being present eleven members of the said 
club, the resignation of the President was duly accejJted, 
by virtue whereof Miss Mary E. Hantzmon, who at the 
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4 said time and place was first Vice President be¬ 
came President, and thereupon a motion was duly 

made that the members of the said club ratify the advance¬ 
ment of the said Marv E. Hantzmon to the office of Presi- 
dent of the corporation, which motion was carried by a vote 
of eight to three. 

11. That at the said time and place the newly elected 
President requested the defendant, Mabel E. Hitchcock, 
who was then and there Secretary of the said plaintiff cor¬ 
poration, to advise the membership that the regular meet¬ 
ing of the members of the club, previously fixed for Octo¬ 
ber 7,1936, 'would be postponed until October 14,1936, upon 
which date the said regular meeting was held. 

12. That although instructed so to do by the President 
of the plaintiff corporation, the defendant, Mabel E. Hitch¬ 
cock, as Secretary of the said corporation, failed, neglected 
and refused to send out the aforesaid notices, and there¬ 
upon entered into a wicked and unlawful conspiracy with 
the defendants, Ira Chase Koehne, Annette H. McCarthy, 
Mrs. Edward Martin, Elizabeth Walsh (otherwise Mrs. 
Richard Walsh), Maude Hobson (otherwise Mrs. Frank 
Hobson), Ann Hacker Wilkes, Frances Marshall (other¬ 
wise Mrs. John Marshall), Katherine E Koehne (otherwise 
Mrs. Ira C. Koehne) and Helen Koehne, for the purpose of 
ruining and destroying the plaintiff corporation and for 
the purpose of preventing it from accomplishing the pur¬ 
pose for which it had been incorporated and organized and 
for the further purpose of preventing it from holding its 
annual cat show”, on to wit the 6th day of December, 1936 
and for other purposes, the said defendant, Mabel E. Hitch¬ 
cock, on or about October 3, 1936, acting wholly without ' 
authority and in conformity with the aforesaid conspiracy 
and confederation, issued a call for a meeting, wherein no 

date or place was fixed, and distributed the said call 

5 to, between and among the defendants, Ira Chase 

Koehne, Annette H. McCarthy, Mrs. Edward Martin, 

Elizabeth Walsh (otherwise Mrs. Richard Walsh), Maude 
Hobson (otherwise Mrs. Frank Hobson), Ann Hacker 
Wilkes, Frances Marshall (otherwise Mrs. John Marshall) 
Katherine E. Koehne (otherwise Mrs. Ira C. Koehne) and 
Helen Koehne, or some of them. 
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13. That thereafter your orators are advised and believ^, 
and so believing aver, that a meeting was held by and bei- 
tween the said defendants or some of them, and as a further 
step in the wicked and unlawful conspiracy the said defen¬ 
dants undertook to hold an election of officers wherein the 
following officers are purported to have been elected, to wii: 
defendants Ira Chase Koehne, President; Annette H. Mc¬ 
Carthy, 1st Vice President; Mrs. Edward Martin, 2nd Vice 
President; Mrs. Richard Walsh, 3rd Vice President; Mrs. 
Mabel E. Hitchcock, Secretary; Mrs. Frank Hobson, Trea¬ 
surer; Mr. and Mrs. Irs Chase Koehne, Delegates; all 2 ls 
will more particularly appear from the letter dated Octob(jr 
22, 1936, signed by Ira C. Koehne, as President, a copy of 
which is hereto attached and made a part hereof. 

14. That by virtue of her position as Secretary of the 
plaintiff corporation, Mabel E. Hitchcock, defendant, w^s 
at all times referred to herein in possession of the se^l, 
charter, corporate books and records, correspondence filbs 
and letterheads belonging to the plaintiff corporation, and 
in addition thereto had possession of 207 enamel wire cat 
cages, all of a value of $500.00, which were the property |of 
the plaintiff corporation and which were necessary to be 
used by the said club in and about preparing for and stag¬ 
ing the proposed cat show to be held in the District of Co¬ 
lumbia on or about the 6th day of December, 1936, and tjhe 
said defendant, Mabel E. Hitchcock, being fully advised 

in the premises and wrongfully and unlawfully con- 
6 spiring and confederating with the defendants, Ira 

Chase Koehne, Annette H. McCarthy, Mrs. Edwalrd 
Martin, Elizabeth Walsh (otherwise Mrs. Richard Walsh) 
Maude Hobson (otherwise Mrs. Frank Hobson), Ann 


Hacker Wilkes, Frances Marshall (otherwise Mrs. John 
Marshall), Katherine E. Koehne (otherwise Mrs. Ira C. 
Koehne) and Helen Koehne, and fully realizing that with¬ 
out the said cat cages the plaintiff corporation would be ifin- 
able to proceed with the said cat show, except at great Ex¬ 
pense, and for the purpose of causing the plaintiff corpojra- 
tion to suffer a great loss and damage, has concealed, 
moved, hidden or otherwise disposed of the said prope 
of the plaintiff corporation and the same cannot be foiind 
and recovered by the plaintiff corporation or the plaintiff 
corporation’s title thereto established by replevin or otper 
summary proceedings, as provided by law. 
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15. That on and prior to the 14th day of October, 1936 
the plaintiff corporation had carried its bank account with 
the defendant, Riggs National Bank, in the District of Co¬ 
lumbia, and had had on deposit with the said defendant at 
various times large sums of money, but your orators are 
not now^ advised as to the sum of money which is at present 
on deposit wdth the said defendant bank. 

16. That heretofore, to wit on or about the 14th day of 
October, 1936, the defendant Ira C. Koehne, in furtherance 
of the wicked' and unlawful conspiracy of the aforesaid de¬ 
fendants, above identified, undertook to impound, and did 
impound, all of the possessions of the plaintiff corporation, 
including money, cages and records, and that on or about 
the said date he served notice on the defendant, Riggs Na¬ 
tional Bank, for the purpose of accomplishing such im¬ 
poundment, and that the said defendant otherwise has ad¬ 
vertised, stated and represented that he and the other de¬ 
fendants herein named, except the Riggs National 

7 Bank, were the lawful successors of and to the plain¬ 
tiff corporation and were in all respects carrying on 

the plaintiff corporation’s business and affairs lawfully and 
with full power and authority from the corporation so to do, 
all of which representations are w’ell known to the said de¬ 
fendant and the other defendants, except the Riggs National 
Bank, to be false and are made fraudulently and knowingly 
in furtherance of the aforesaid conspiracy and confedera¬ 
tion. 

17. That thereafter the plaintiff corporation demanded 
the resignation of, and removed from office defendant, Ma¬ 
bel E. Hitchcock, and in an effort to recover its property, 
filed in the Municipal Court for the District of Columbia, 
on or about the 21st day of October, 1936, Law Cause No. 
335173 against the defendant, Mabel E. Hitchcock, the said 
cause being an action in replevin to recover from the said 
defendant 207 enamel wire cat cages, the corporate charter, 
corporate seal, corporation books and records, correspon¬ 
dence files hnd letterheads, of the value of $500.00, all as 
will more particularly appear from the records of the said 
cause herein filed, and thereupon the said writ of replevin 
having been duly served on the said defendant, your orators 
are advised and believe and so believing aver, that the said 
defendant denied that she had the said property or any of 
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it in her possession, and stated that all of the said property 
was in the possession of the defendant, Ira Chase Koehne, 
and that by reason thereof the plaintiff corporation has 
been unable to recover the possession of its property or any 
portion thereof. 

18. Your orators further aver that the plaintiff corpora¬ 
tion has at all times proceeded lawfully and in accordance 
with its charter and bv-laws in all matters connected with 
the transaction of its business, and that bv virtue of such 
proceedings its present officers and members are as follows: 

8 Officers 

President—Miss Marv E. Hantzmon 

%r 

1st Vice President—Mrs. Amelia M. Olmstead 
2nd Vice President—Miss Dorothv Hunt 
3rd Vice President—Miss Emma C. Pavne 
Secretary—Mrs. Casper W. Hall 
Treasurer—Miss Mary Fogarty 

Club Delegates—Miss Mary E. Hantzmon and Miss Mar}’ 
Fogarty 

Board Delegate—Mrs. C. 0. Morfit 

Members 

Honorary 

Miss Elsie G. Hvden 
Mrs. E. B. Bearden 
Mrs. Florence M. Crane 

Life 

Mrs. Annette H. McCarthv 
Active 

Mrs. D. B. Boone 
Mrs. Helen M. Creaghan 
Miss Marjorie H. Ellis 
Mr. Anthony Eno 
Mrs. Anthony Eno 
Miss Mary Fogarty 
Mrs. Casper W. Hall 
Miss Marv E. Hantzmon 

Miss Dorothv Hunt 

•/ 

Dr. Myrna F. Jones 
Mrs. Helen L. Leitner 

Mrs. Martin K. Metcalf I 


8 


COLUMBIAN CAT FANCIERS, INC. V. 


Mrs. James R. Mood 
Mrs. Amelia M. Olmstead 
Mrs. Evelvn Olmstead 
Mrs. Frances Olmstead 
Miss Emma C. Payne 
Mrs. V. J. Pedone 
Mrs. C. K. Young 

19. That heretofore, to wit, on the 23rd day of October, 
1936, acting in accordance with Article VIII of its By-Laws, 
the Board of Directors of the plaintiff corporation, having 
duly assembled and after notice to each of the following 
named defendants, duly expelled them from membership in 
the plaintiff corporation, the said members being defen¬ 
dants, Mrs. Edward Martin*, Elizabeth Walsh (otherwise ' 
Mrs. Richard Walsh), Mabel E. Hitchcock, Maude Hobson 
(otherwise Mrs. Frank Hobson), Ann Hacker Wilkes, 
Frances Marshall (otherwise Mrs. John Marshall), Kath¬ 
erine E. Koehne (otherwise Mrs. Ira C. Koehne) and Helen 

Koehne, and that none of the said defendants are now 
9 members of the plaintiff corporation or entitled to 
vote or be heard in any of its transactions or affairs, 
and further your orators aver that the defendant, Ira Chase 
Koehne, was never at any time a member of the plaintiff 
corporation. 

20. That the plaintiff corporation is now suffering, and 
will continue to suffer, irreparable loss and damage by 
virtue of the unlawful and unauthorized acts of the said de¬ 
fendants, hereinabove more particularly set forth, that the 
purpose and intent of the said acts is to prevent the plain¬ 
tiff corporation from holding its annual cat show, for which 
arrangements have been and are in process of being made, 
and that unless restrained or prevented by this honorable 
Court the defendants, except Riggs National Bank, will take 
over and usurp the lawful rights and prerogatives of the 
plaintiff corporation and will prevent it from holding its . 
proposed annual cat show and will seek to substitute them¬ 
selves for its lawful representatives in the Cat Fanciers 
Association, Inc. of the State of New York, a national cor¬ 
poration of which the plaintiff corporation is a member, and 
that they will otherwise for their own selfish, personal and 
private ends, wholly ruin and destroy the plaintiff corpora¬ 
tion and will deprive it of great earnings which are neces- 
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sary and proper for carrying on its future work and acti 
ties in encouraging the breeding of pedigreed cats and 
other humane activities. 

21. That the plaintiff corporation is without relief saV’e 
in a Court of Equity. 

Wherefore the Premises Considered, the plaintiff corjio- 
ration prays: 

1. That process issue out of this honorable Court requir¬ 
ing the defendants and each of them to appear on a day 
certain to be named therein and answer the exigencies of 
this bill. 

10 2. That an injunction issue, pendente lite, restrain¬ 

ing the defendants, except the defendant Riggs ^fa- 
tional Bank, and each of them, from using the name or rep¬ 
resenting themselves to be the Columbian Cat Fanciers, ikc. 
or from representing themselves to be officers of the plain¬ 
tiff corporation or from otherwise interfering in any way 
with the cat show to be held by the plaintiff corporation on 
or about the 6th day of December, 1936, or with the member¬ 
ship of the plaintiff corporation in the Cat Fanciers Asso¬ 
ciation, Inc. of New York, or otherwise from exercising ^ny 
of the duties, authority or prerogatives of the officers of the 
plaintiff corporation, and that the said defendants be par¬ 
ticularly restrained and enjoined from in anywise proceed¬ 
ing against the defendant, Riggs National Bank, or from 
withdrawing any money therefrom or from filing any sig¬ 
nature cards or other instructions therewith. 

3. That the Riggs National Bank be restrained, pendente 
lite, from recognizing any orders, letters, cards, instifuc- 
tions, checks or other instruments signed by, originating 
with or coming from any of the defendants herein purport¬ 
ing to act for the plaintiff corporation. 

4. That the defendants, Ira Chase Koehne and MabeL E. 
Hitchcock, be required to answer under oath the interroga¬ 
tories hereto attached. 

5. That a rule to show cause be laid upon the defendants, 
Ira Chase Koehne and Mabel E. Hitchcock, requiring tnem 
to appear on a day certain to be named therein and spow 
cause if any they have why they should not be ordered, ]pen¬ 
dente lite, to return to the plaintiff the 207 cat cages belJng- 
ing to the plaintiff corporation, hereinabove particularly re¬ 
ferred to. 
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6. That upon final hearing the defendants, except the 

Riggs National Bank, be permanently enjoined from 

11 using the name or representing themselves to be the 
Columbian Cat Fanciers, Inc. or from representing 

themselves to be officers of the plaintiff corporation or from 
otherwise interfering in anv wav with the cat show to be 
held by the plaintiff corporation on or about the 6th day of 
December, 1936, or with the membership of the plaintiff 
corporation in the Cat Fanciers Association, Inc. of New 
York, or otherwise from exercising any of the duties, au¬ 
thority or prerogatives of the officers of the plaintiff cor¬ 
poration and that the said defendants be permanently re¬ 
strained and enjoined from in anywise proceeding against 
the defendant,' Riggs National Bank or from withdrawing 
any money therefrom, or from filing any signature cards or 
other instructions therewith, and further that the defen¬ 
dant, Riggs National Bank, be permanently restrained and 
enjoined from recognizing any orders, letters, cards, in- 
tructions, checks or other instruments signed by, originat¬ 
ing with or coming from any of the defendants herein pur¬ 
porting to act for the plaintiff corporation. 

7. That the ^plaintiff corporation have judgment against 
the defendants, except the Riggs National Bank, and each 
of them for any damages suffered by it by reason of the 
unlawful and unauthorized acts of the said defendants here¬ 
in, and that the plaintiff corporation have execution thereon 
as at law. 

8. And for such other and further relief as to the Court 
may seem meet and proper. 

COLUMBIAN CAT FANCIERS, INC. 
By MARY E. HANTZMON 

President 

Bv MRS. MARTIN K. METCALF 

Secretary of the Board 

District of Columbia, ssi 

We, Mary E. Hantzmon, and Mrs. Martin K. Metcalf, be¬ 
ing first duly sworn, depose and say that we are the 

12 President of the Columbian Cat Fanciers, Inc. and 
the Secretary of the Board of the said corporation, 

and as such we have been duly authorized by the Board of 
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the said corporation to execute in its name the within and 
foregoing bill; that we and each of us are fully conversant 
with the matters and things therein particularly set out an^ 
that the several averments therein made are true to the besf: 
of our knowledge and belief. 

MARY E. HANTZMON 

President 

MRS MARTIN K. METCALF 
Secretary of Board 

Subscribed and sworn to before me this 29th day of Octo¬ 
ber, 1936. j 

FANNY E. FREEMAN ! 
(Seal) Notary Public for D. C. 

HERBERT S. WARD 
Attorney for Plaintiff 


Exhibit A 

Columbian Cat Fanciers, Inc. 

(C. F. A. Affiliation) 

22 October 1936 

Mary E. Hantzmon 
Mrs. M. K. Metcalf 
Mary Fogarty 
Emma Payne 

Dorothy Hunt 62834 

Amelia Olmsted 
Helen B. Hall 

In behalf of Mrs. A. H. Wilkes, Maud Hobson, Elizab^h 
Walsh, Mrs. Edward Martin, Miss Helen J. and Mrs. Kam- 
erine E. Koehne, Mrs. John Marshall and Mrs. M. El. 
Hitchcock, and others in like situation, you are hereby i|n- 
formed that neither they nor the writer will dignify by ohr 
presence either the time, place, purpose and conspiracy pur¬ 
suant to and in furtherance of which you and each of you 
falsely pretend to be Directors and/or officers of Colum¬ 
bian Cat Fanciers, Inc. and to comprise its Board of Dir^c- 
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tors, and to disregard, do violence to and grossly 
13 exceed the powers conferred by its duly enacted by¬ 
laws. , 

Such by-laws do not make slaves of the members. Hence, i 
your pretended charges, and removal of the Secretary, are i 
vain drivel even if you had, which you have not, the power 
to make any charge sufficiently informative of what one 
may meet to be efficiently worthy of the name. 

Your apology extended to some of these ladies confesses 
former error at least as gross and wrongful as that now 
contemplated. 

Send another apology and cease your revolution against 
duly constituted authority and powerless running amuck 
which will be vain in all respects but your personal liability 
for the injury wrought thereby to good members and to the 
cat fancv. 

Sincerely 

/s/ lEA CHASE KOEHNE 
I. C. K. /c President 


Interrogatories to he Answered by Defendants^ Ira Chase 
'Koehne and Mabel E, Hitchcock 


• * # # * # * 

1. When was the following enumerated property re¬ 
moved from the possession of defendant, Mabel E. Hitch¬ 
cock: 207 eiiamel wire cat cages, corporate charter, corpo¬ 
rate seal, corporation books and records, correspondence 
files and letterheads of the plaintiff corporation? 

2. WTiere was the above-enumerated property stored 
while in her possession? 

3. In whose possession is this property now? 

4. WTiere is this property now stored? 

5. By what authority was it removed to its present loca¬ 
tion? 

HERBERT S. WARD 

Attorney for Plaintiff 
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14 Motion to Dismiss 

Filed November 12 1936 

To the Honorable, the Justices of the above Court;— I 

Come now the defendants Ira Chase Koehne, Mrs. Ed¬ 
ward Martin; Elizabeth Walsh, otherwise Mrs. Richar|i 
' Walsh; Maude Hobson, othei*vdse Mrs. Frank Hobsonj; 
Mabel E. Hitchcock; Ann Hacker Wilkes; and Francds 
Marshall, otherwise Mrs. John Marshall and move this 
Honorable Court to dismiss the bill of complaint herein f<jr 
the following, among other, reasons;— I 

1. That Mary E. Hantzmon and Mrs. Martin K. Metcaif 
are not now, and were not at, and immediately prior to, the 
filing of the bill of complaint herein the President, aild 
Secretary of the Board of Directors of plaintiff corpora¬ 
tion, respectively; and that neither Mary E. Hantzmon aid 
Mrs. Martin K. Metcalf, nor any one else, have ever been 
authorized by plaintiff corporation, or its Board of Direc¬ 
tors, to execute, file and prosecute in its name or behalf the 
bill of complaint herein, or to institute any action whatevier 
against the defendants, or any of them; Wherefoke, tjhe 
plaintiff corporation has no interest in this action, and tJhe 
' same is not being prosecuted in the name of the real paifty 
or parties in interest. 

! 2. The bill discloses upon its face, and by the rule to shbw 

cause, that it seeks special relief pending the suit, but jits 
averments and verification as characterized pursuant i to 
paragraph 1 equitably require dismissal. j 

3. It appears from the averments of the bill of complalint 

herein that this Honorable Court, sitting in equity, is with¬ 
out jurisdiction to determine the subject-matter thereof, 
because the plaintiff may receive plain, adequate and com¬ 
plete relief in an action at law. I 

4. That heretofore, and on 21 October 1936, the af(j>re- 

said Mary E. Hantzmon, pretending to be its Pr^si- 

15 dent, and the aforesaid Mrs. Martin K. Metcalf, pre¬ 
tending to be its Secretary of its Board of Directors, 

commenced, solely in the name of plaintiff corporation, in 
the Municipal Court of the District of Columbia, an acxion 
at law No. 335—175, in which Columbian Cat Fanciers, jlnc. 
a corporation, is plaintiff, and Mabel E. Hitchcock, a dejfen- 
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dant herein] is defendant, and which action is in replevin 
for the same property, or its alleged value of $500. if 
eloigned, and damages estimated at $500. as is sought in 
this later filed cause; and which earlier action is for its 
plain, adequate and complete remedy vrhich is the same 
as herein sought; that said former action is still pending 
undetermined in said Court; that this after action doubly 
vexes the Courts of the District of Columbia as well as the 
defendant Mabel E. Hitchcock and all the other defendants 
in this cause for that said defendants comprise all of the 
Directors and officers of said corporation duly elected and 
appointed as such on 8 October 1936, and who are, with 
said corporation, concerned with the defense of both said 
causes. 

JOSEPH P. McCLOSKY 
' RALPH E. DAY 

; IRA CHASE KOEHNE 

Counsel for Defendants interposing this 

motion. 

Memorandum. 

This motion is interposed pursuant to Equity Rule 29, 
last sentence. It is supported by Equity Rules, 37, 25, the 
fundamental equity jurisdictional requisite absence of com¬ 
plete remedy at law, the prior recourse of plaintiff to such 
remedy, and the present pendency of both causes compris¬ 
ing double vexing of the Courts of the District and of the 
defendants by the two pending suits for the same cause and 
remedv between the same parties. 
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JOSEPH P. McCLOSKY 
RALPH E. DAY 
IRA CHASE KOEHNE 
: Counsel for defendants interposing 

the motion. 

District of Columbia, ss;— 

Ira Chase Koehne, Mrs. Edward Martin; Elizabeth 
Walsh, Maude Hobson; Mabel E. Hitchcock, Ann Hacker 
Wilkes, and Frances Marshall, each being duly sworn say 
that they are each named as defendants in this cause; that 
the foregoing motion is not interposed for delay; and all, 
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except the said Mrs. Marshall and Mrs. Wilkes, say that 
the same is true in point of fact as they each verily beli(jve, 
and that the said Mrs. Marshall and Mrs. Wilkes say 
that the same is true in point of fact as they are informed 
and verily believe. 

IRA CHASE KOEHNE 
SUSAN H. MARTIN 
ELIZABETH WALSH 
MAUDE HOBSON 
MABEL E. HITCHCOCK 
ANNE HACKER WILKES 
FRANCES MARSHALL 

Sworn to and subscribed before me this 12 day of No¬ 
vember 1936. 

EARLE L. KEELER 

(Seal) Notary Public 

To Herbert S. Ward Esq. 

Attorney for Plaintiff 

Please take notice that the foregoing motion to dismiss 
will be for hearing on the 17th day of November 1936 ^vith 
the matter of the Rule to show cause and the response 
thereto which is set for said same day. 

RALPH E. DAY 
JOSEPH P. McCLOSKY 
IRA CHASE KOEHNE 
Attorneys for Defendants interposing this 

motion. 

Service of copy acknowledge 11/12/36 

17 HERBERT S. W^ARD 
By L. CARROLL 
Attorney for Plaintiff 

Motion for Reargument 

Filed November 19 1936 j 

«*****•• 

Comes now the plaintiff in the above-entitled caus(}, by 
its attorney, Herbert S. Ward, and respectfully moves this 
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honorable Court to set the same for reargnment on the 
motion to dismiss, for the reason that unless a corporation 
organized under the laws of the District of Columbia can 
enjoin (1) the unauthorized use of its name, (2) the unau¬ 
thorized use of its seal, (3) the unauthorized interference 
with its bank account, (4) the unauthorized interference 
with its business and (5) the unauthorized asportation of 
its property out of the District of Columbia by recourse to 
a Court of Equity, a novel situation exists in this jurisdic¬ 
tion which appears to be in conJflict with established pre¬ 
cedent. Hartman v. Masters 50 App. D. C. 141; Taylor v. 
Jackson 50 App. D. C. 381; Lemmon v. Kirkland 44 App. 
D. C. 512. 


HERBERT S. WARD 
Attorney for Plaintiff 


In my opinion the matters involved are not of sufficient 
importance to justify further consideration by the Court. 
Motion denied Nov. 21/36 

A. A. W. i 


18 Decree Dismissing Bill. 

Filed December 4 1936 

This cause came on to be heard at this term upon the mo¬ 
tion filed by the defendants to dismiss the bill of complaint. 

Thereupon, upon consideration thereof, it was, and here¬ 
by is, on this 4th day of December 1936, 

Adjudged, ordered and decreed that the said motion be, 
and the same is hereby, sustained, and that the bill of com¬ 
plaint be, and the same is hereby, dismissed, with costs to 
the defendants, to be taxed by the clerk, and with leave to 
the defendants to execution thereon as at law. 

ALFRED A. WHEAT— 

Chief Justice. 

Exception noted to above Appeal noted in open Court. 

Cost bond fixed at $50.00 cash or $100.00 bond 

A. A. W. 

Chief Justice. 
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Memorandum 
DECEMBER 10, 1936. 

Cost bond ($100) on appreal approved and filed. 

Assignment of Errors 
Filed December 10 1936 

Comes now the plaintiff in the above-entitled cause and 
therein assigns error as follows: 

(1) That the Court erred in sustaining the motion l^o 
dismiss the bill of complaint. | 

19 (2) That the Court erred in dismissing the bill of 

complaint. 

(3) That the Court erred in overruling the motion for re¬ 
argument. 

HERBERT S. WARD 
Attorney for Plaintiff. | 

Designation of Record \ 

Filed December 10 1936 | 

The Clerk will please prepare the record on appeal in 
the above-entitled cause to contain the following : 

(1) The bill of complaint. 

(2) The motion to dismiss. 

(3) The motion for reargument. 

(4) The Judge’s notation in overruling the motion for 

reargument. | 

(5) The Order of dismissal. | 

(6) The notation of appeal and order fixing bond. I 

(7) Memorandum of filing bond. 

(8) This designation of the record. 

HERBERT S. WARD 
Attorney for Plaintiff. 
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20 District Court of the United States for the District 

of Columbia. 

United States of Ameeica, 

District of Columbia, ss: 

I, Charles'E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 19, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 62834 in Equity, wherein 
Columbian Cat Fanciers, Inc., a corporation, is Plaintiff 
and Ira Chase Koehne et al are Defendants, as the same 
remains upCn the files and of record in said Court. j 

In Testimony Whereof, I hereunto subscribe my name 
and afl&x the seal of said Court, at the City of Washington, 
in said District, this 15th day of December, 1936. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on cover; No. 6887 Columbian Cat Fanciers, 
Inc., a corporation. Appellant, v. Ira Chase Koehne, Annette 
H. McCarthy, Mrs. Edward Martin, et al. United States 
Court of Appeals for the District of Columbia. Filed Dec | 
18 1936. Moncure Burke, Clerk. I 
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UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 


October Term, 1937. 


No. 6887. 


CX)LUMBIAN CAT FANCIERS, INC., 

APPELLANT, 

VS. 

IRA CHASE KOEHNE, et al, 

APPELLEES. 


BRIEF ON BEHALF OF APPELLANT. 


Introduction. 


This case comes up on appeal from the action of tljie 
trial court in sustaining Motion to Dismiss and enter¬ 
ing a decree thereon.. The parties retain the same re¬ 
lationship as in the lower court and will therefore l)e 
designated as plaintiff and defendants. 


Statement of Facts. j 

Plaintiff is a domestic, non-profit corporation. Tjie 
membership consists of those who have applied, be^n 
elected thereto and paid dues thereunto. The mana^- 
ment is in a Board of Directors elected by the meijn- 
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bership. The corporate officers are a President, 1st 
Vice-President, 2nd Vice-President, 3rd Vice-Presi¬ 
dent, Secretary, Treasurer and two club delegates. The 
property of the corporation consisting in part of 207 
cat cages, the corporate seal, and records of a value of 
$500.00 were in the possession of the Secretary, defend¬ 
ant Mabel E. Hitchcock, at 1761 Massachusetts Ave¬ 
nue, N. W. The Treasurer of the corporation also had 
an account at the defendant Riggs National Bank, the 
amount of which does not appear. Plaintiff had ar¬ 
ranged to hold a cat show on December 5 and 6,1036, 
and had incurred numerous expenses and liabilities in 
connection therewith. (The show was held on the said 
dates and, by reason of the matters here in issue, a 
heavy loss was sustained.) 

On and prior to July 1,1936 the plaintiff corporation 
was composed of 26 members, which included the de¬ 
fendant Mabel E. Hitchcock, Secretary, and defend¬ 
ants McCarthy, Martin, Marshall, Katherine E. Koehne 
and Helen Koehne. On or about July 1, 1936, on mo¬ 
tion of defendant Hitchcock the five defendants above 
named were dropped from membership for lack of in¬ 
terest and non-payment of dues and so notified. There¬ 
after the defendant Hitchcock conspired with the said 
five defendants and with the other defendants to pre¬ 
vent the holding of the cat show, and to make away 
with and conceal the property of the corporation and 
the said defendant Hitchcock, on or about October 7, 
1936, held a meeting at her home at which none of the 
officers or members of plaintiff corporation were pres¬ 
ent except defendant Hitchcock but certain of the other 
defendants were present, and thereat attempted to 
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amend the by-laws and to hold an election of officer^, 
although the terms of existing officers had not expired. 
As a result defendants Ira Chase Koehne claims t^ 
have been elected President, A. H. McCarthy 1st Vici- 
President, Mrs. Edward Martin 2nd Vice-President, 

Mrs. Er. Walsh 3rd Vice-President, Mabel E. Hitch- 

1 

cock Secretary, Mrs. Frank Hobson Treasurer, etc. 
About October 14, 1936, the defendants impounded all 
possessions of plaintiff corporation, including money, 
cages, and records and served notice on the defendant 
Riggs National Bank, plaintiff’s depository, not to 
honor checks of the corporate Treasurer. 

On October 21, 1936, defendant Hitchcock was re¬ 
moved from office as Secretary of the plaintiff corpork- 
tion and plaintiff thereupon initiated a replevin pro¬ 
ceeding to recover from her its property of the value 
of $500.00, but was unable to do so because the sarue 
had been eloigned and was in the possession of defend¬ 
ant Ira Chase Koehne, and out of the District of C(|l- 
umbia. By reason of the foregoing the plaintiff co|r- 
poration suffered and would continue to suffer irre¬ 
parable loss and damage and would be deprived of in¬ 
come and profit from the proposed show, as well hs 
other income. 

Plaintiff prayed for injunction pendente life a]id 
permanently against the defendants to prevent unlajv- 
ful and unauthorized use of Corporate Name and S^al 
as well as other and threatened interference with the 
bank account of the plaintiff, with the holding of the 
proposed show and with the plaintiff’s membership lin 
the Cat Fanciers Association, Inc. of New York (a lia- 
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tional corporation). Also a rule was laid on defend¬ 
ants to show cause why the court should not order the 
return of the 207 cat cages of the plaintiff, and grant 
other relief. 

Interrogatories were attached to ascertain the where¬ 
abouts of the corporate property. 

Motion to Dismiss was granted, Motion for Eeargu- 
ment w'as denied, decree dismissing bill entered, and 
appeal noted in open court on December 4,1936. Bond 
was filed December 10, 1936. 

Questi(ms of Law Involved. 

The point of law decided by the court is apparently 
briefed in the notation on Motion for Keargument. It 
resolves into this question: 

Where corporate name is usurped, corporate seal 
unlawfully used, corporate property is seized, corpo¬ 
rate existence endangered, and corporate activities in¬ 
terfered with by five out of twenty-six members of a 
domestic corporation conspiring to that end the matter 
is ‘‘not of sufficient importance to justify the consid¬ 
eration of the Court.’’ 

Assignment of Errors. 

The errors assigned are: sustaining Motion to Dis¬ 
miss and dismissing BiU on motion. 

Argument. 

Matters admitted by Motion to Dismiss are: 

1. Bight of corporate plaintiff to sue. 

2. Identity of corporate plaintiff’s officers. 
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3. Acts of defendant Hitchcock and others whi(|h 
were unlawful, unauthorized and conspiratous. | 

4. Existence of corporate bank account and servii;e 
of notice on defendaint Riggs National Bank to iili- 
pound same. 


5. Removal of defendant Hitchcock as Secretary 
plaintiff corporation. 


of 


6. Demand for, attempted replevin, and eloignment 
of corporate property by defendant Hitchcock a^d 
others.' 

7. Defendants’ unlawful 

a. Use of plaintiff’s corporate name; 

b. Use of plaintiff’s corporate seal; 

c. Impoundment of plaintiff’s corporate bajnk 
account; 

d. Interference with plaintiff’s corporate busi¬ 
ness ; 

e. Eloignment of plaintiff’s corporate prop¬ 
erty; 

f. Causation of great loss and damage to plalin- 
tiff corporation. 

On this statement of facts the lower court animad¬ 
verted with regret upon the fact that the twenty-nine 
women and two men could not settle their differences 
out of court and in denying Motion for Reargument 
said this matter was ‘‘not of sufficient importance to 
justify consideration of the court.” 

Equitt is Oia;r Forum Competent to Grant Relief. 

Equity is the only forum open to plaintiff corpora¬ 
tion. It has often been invoked in this jurisdiction and 
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in others, and so far as plaintiff is advised, the chan¬ 
cellor’s ear was never before closed in cases where 
property rights were involved. 

It will be unfortunate for American jurisprudence 
if the maxim '^Uhi jits ihi remedium/^ sacred since the 
days of Lord'Raymond (Ashby vs. White, Kings Bench 
1703, 2 Lord Raymond) are to be cast into the discard 
in the District of Columbia. 

In the case of La Tosca Club v. La Tosca Social Club, 
23 App. D. C. 96, this court reversed the lower court 
in a somewhat similar case and granted injunctive re- 
Hef. 

See also, Hartman v. Masters, 50 App. D. C. 141; 

Taylor v. Jackson, 50 App. D. C. 381; 

Lemon v. Kirkland, 44 App. D. C. 512. 

In Watson v. Jones, 13 Wall. 679 et seq., 80 U. S. 666, 
the same question was presented to the Supreme Court 
of the United States and Mr. Justice Miller in an ex¬ 
haustive opinion held 80 U. S. 674: 

“2. The second is when the property is held 
by a religious congregation which by nature of 
its organization, is strictly independent of other 
ecclesiastical associations, and so far as church 
government is concerned, owes no fealty or obli¬ 
gation to any higher authority. * * * ^’ 

80 U. S. 675. 

* ♦ ipljg second class of cases which we have 
described has reference to the case of a church of 
a strictly congregational or independent organi¬ 
zation, governed solely within itself, either by a 
majority of its members or by such other local 
organism as it may have instituted for the purpose 
of ecclesiastical government; and to property 
held by such a church, either by way of purchase 
or donation, with no other specific trust attached 
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to it in the hands of the church than that it is for 
the use of that congregation as a religious society 

“In such cases, where there is a schism whic 
leads to a separation into distinct and conflictin 
bodies, the rights of such bodies to the use of th^ 
property must be determined by the ordinary prii]|- 
ciples which govern voluntary associations. If 
the principle of government in such cases is thdt 
the majority rules, then the numerical majority olf 
members must control the right to the use of thie 
property. If there be within the congregation oi> 
ficers in whom are vested the powers of such con¬ 
trol, then those who adhere to the acknowledged 
organism by which the body is governed are en¬ 
titled to the use of the property. The minority in 
choosing to separate themselves into a distinct 
body, and refusing to recognize the authority if 
the governing body, can claim no rights in t^e 
property from the fact that they had once be^n 
members of the Church or congregation. Thp 
ruling admits of no inquiry into the existing re¬ 
ligious opinions of those who comprise the legel 
or regular organization; for, if such was permitted, 
a very small minority, without any officers of tlie 
church among them, might be found to be the only 
faithful supporters of the religious dogmas of tbe 
founders of the Church. There being no such triist 
imposed upon the property when purchased i)r 
given, the Court will not imply one for the purpose 
of expelling from its use those who by regular 
succession and order constitute the Church, ne- 
cause they may have changed in some respect their 
views of religious trust. * • ♦ 

It is respectfully submitted that the decree entered 
herein should be reversed and the cause remanded 

HERBERT S. WARD, 

Southern Building, | 
Washington, D. C.L 
Attorney for Appellarii. 




UNltED STTATES 
-ourtopappsausf-orthe 
district op COLUMBIA 

FILE^^ MAR 5 -* 1937 






CLERK 


IN THE 


^tatesi Court ot lllpjpeals 

^ FOR THE DISTRICT OF COLUMBIA. 


October Term, 1937. 


No. 6887. 


Columbian Cat Fanciers, Inc., 
Appellant, 


Ira Chase Koehne, et al.. 
Appellees. 


BRIEF ON BEHALF OF APPELLEES. 


Ralph E. Day, 

Joseph P. McClosky, 

Ira Chase Koehne, 
Attorneys for Appellees. 


Press or Btros? S. Asarcs, Washington, D. C. 


V . - ‘ 













IN THE 


tBmteti States; Court of ^peals 

FOR THE DISTRICT OF COLUMBIA. 
October Term, 1937. 

No. 6887. 

Columbian Cat Fanciers, Inc., 
Appellant, 


V. 


Ira Chase Koehne, et al.. 
Appellees, 


BRIEF ON BEHALF OF APPELLEES. 


INTRODUCTION. 

Adopting the practice pursued in the brief in behalf 
of the appellant, the parties will herein be designa|:ed 
as plaintiff and defendant, respectively. j 

1. Statement of Facts. j 

The statement of facts in plaintiff’s brief, pages! 1-3 
comprise such an intimate mixture of the substanc^ of 
averments of the bill, things conjured by the imag^na- 
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tion of plaintiff’s counsel, and matters that could not 
have happened until after the notation of this appeal, 
that too much time would be required to limit the same 
to the record. 

Consequently the following simple, relevant and ma¬ 
terial facts of record are stated: 

The nominal, sole plaintiff is a corporation, organ¬ 
ized and existing under the local laws of the District; 
that two persons claim each of its offices. (Record, page 
3, paragraph 7, and page 5, paragraph 13, and com¬ 
pare the verification to the bill, pages 10,11, with page 
13, paragraph 1, of the verified motion! to dismiss.) 
The group of such claimants, hereinafter referred to 
as the plaintiff group, comprises Mary E. Hantzmon 
and Mrs. ^lartin K. Metcalf, who verified the bill (Rec¬ 
ord, pages 10, 11), Mrs. Amelia Olmstead and Mary 
Fogarty (Record, page 3, paragraph 7), while the 
group, hereinafter termed the defendant group, com¬ 
prise the defendants, all of the latter group being in¬ 
cumbents of the corporate offices and maintain posses¬ 
sion of all of the corporate property, which is used and 
useful in the conduct of said offices, by virtue of their 
claim of title to such offices. (Record pages 5, 6, para¬ 
graphs 13, 14, 16, 17.) 

It further fairly appears from the bill that since 
early October 1936, the plaintiff group did not have 
even a defacto incumbency status in support of their 
claim of title to the various corporate offices, since it 
therein appears that the claimant officers comprising 
the defendant group were in possession of and claim¬ 
ing title to all of the corporate offices by virtue of an 
election, (Record page 5, paragraph 13) and were en¬ 
joying and maintaining the possession of all of the 
corporate property, and had impounded the same (for 


safe keeping) notwithstanding the successive suits 
brought in the Municipal Court, and in the court be¬ 
low, for the possession thereof, or the alleged valijie 
thereof, by the plaintiff group, (Record pages 5, 6, 
paragraphs 14, 16, 17) all of which property being es¬ 
sential to the incumbency and exercise of all of the 
corporate offices as evidenced by the items of su<jh 
property comprising the corporate seal, charter, 
corporate books and records, correspondence files and 
letterheads, and about 200 cat cages which were neces¬ 
sarily employed by the officers charged vith the duty 
of giving cat shows. (Record page 5, paragraph 14.) 

It furthermore fairly appears from the bill that 
about 21 October 1936 the plaintiff group, nominally jin 
the name of the corporation as plaintiff, commenced an 
action in the Municipal Court, Law Cause No. 335,lt3, 
against only defendant Mabel E. Hitchcock, in reple\in 
for the possession of all of the corporate property, (ex¬ 
cept money, but said action was resultless to the plain¬ 
tiff group although the value of such property vras 
sought, as usual, in lieu of the property (Record page 
6, paragraph 17); that the bill in equity in the cause at 
bar was then filed by plaintiff group, which bill seejks, 
even by mandatory injunction pendente lite, to hive 
the Chancellor take from the defendant group (who 
have the status at least of de facto incumbents of me 
offices and who possess the corporate property essjen- 
tial to the performance of the functions of all of the 
various corporate offices) and give to the plaintiff 
group the property of the corporation essential to the 
incumbency, and the performance of the functions, of 
the various corporate offices whose title and right to 
possession is coveted or claimed by the plaintiff group 
on a ground which the bill has not been found to <^is- 
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close except' inferentially upon the theory of a nuga¬ 
tory, empty holdover status. 

The prayer of the bill in substance seeks to enjoin 
the defendant group, who have at least the status of 
de facto incumbents of all of the offices of the corpora¬ 
tion, ‘‘from using the name or representing themselves 
to be’^ the corporation; “from representing themselves 
to be officers of the’’ corporation; “from exercising 
any of the duties, authority or prerogatives of the of¬ 
ficers of the” corporation; and for the return of the 
corporate property among other things, including dam¬ 
ages in an amount unstated. 

lA. The bill of complaint asks for relief pendente 
lite, and is therefore required by the rules to be veri¬ 
fied. This Verification, and the execution of the bill, 
(Record pages 10, 11) is made by Mary E. Hantzmon 
and Mrs. Martin K. Metcalf as President and Secre- 
taiy respectively of the corporation, and the verifica¬ 
tion asserts that “as such we have been duly authorized 
by the Board of the said corporation to execute in its 
name the wuthin and foregoing bill”. These matters 
are specifically controverted by the duly verified aver¬ 
ments of paragi'aph 1 of the sustained motion to dis¬ 
miss (Record pages 13-15) which are otherwise uncon¬ 
troverted. 


2. Sustained Motion to Dismiss. 

The motion to dismiss (Record page 13-15 sus¬ 
tained by the decree below (Record page 16), is in 
four paragraphs and duly verified by all defendants 
who vv’ere available at the time. The factual status of 
such verified motion stands uncontroverted (except by 
the verification to the bill. Record pages 10, 11) as the 



same was unopposed in the trial court by affidavit cjr 
evidence. | 

2A. The 3rd paragraph of the sustained motion jo 
dismiss is founded upon the averments of the bill of 
complaint in equity (briefed in the Statement of Facts 
(of this brief) which disclose that the trial court, sit¬ 
ting in equity, is without jurisdiction to determine the 
subject-matter of the bill because the plaintiff may re¬ 
ceive plain, adequate and complete relief in an action 
at law. I 

Different persons claim the title to each office of jhe 
corporation, the defendant-appellees having the status 
of at least de facto incumbents, and those of the cdm- 
plaining gTOup having the status of mere claimants 
out of possession of the offices whose title they claim. 
The complaining group ask that the Chancellor, even 
pendente lite, divest the incumbent defendant-ap][)el- 
lees of the possession of the corporate property essen¬ 
tial to the conduct of each of the offices (and hence of 
the offices held by defendants) and vest the same|, in 
effect, in the complaining group who are without elven 
a de facto status. j 

The exclusive remedial quo warranto provisions of 
the District Code are construed in Newman v. Frijzell, 
238 U. S. 537, 546, where the court say:— I 

‘ ‘ The District Code still treats usurpation o|f of¬ 
fice as a public wrong which can be corrected |only 
by proceeding in the name of the Governmeijit it- 
• self. It permits those proceedings to be instituted 
by the Attorney General of the United Stated and 
by the Attorney for the District of Columbia!. By 
virtue of their position, they at their discretion, 
and acting under the sense of official responsi¬ 
bility, can institute such proceedings in any case 
they deem proper. But, there are so many reasons 
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of public policy against permitting a public of¬ 
ficer to be harrassed with litigation over his right 
to hold office, that the Code, not only does not 
authorize a private citizen, on his own motion, to 
attack the incumbents ’ title, but it throws obstacles 
in the way of all such private attacks. ’ ’ 

Relative to anv removal of such obstacles the court 
say (547): 

“Such result would defeat the whole policy of 
the law which still regards usurpation as a public 
wrong to be dealt with primarily by the public 
prosecutors.’’ 

As to the all inclusiveness of the D. C. Code on quo 
warranto the court says (549): 

“The act of Congress of force in the District in¬ 
stead of being limited to mmiicipal officers applies 
to any office ‘civil or military’ and differs from 
those in any of these states.” * * * * (551) * * * * 
“The rule is the same regardless whether the of¬ 
fice is elective or appointive. For in neither case 
is there any intent to permit the public office to be 
the subpct-matter of private litigation at the in¬ 
stance of one who has no interest therein which 
differs from that of everv other member of the 
public. ^ 

Hayes v. Burns 25 App. D. C. 242 is substantially 
the case at bar. In the court’s statement of the case 
it is said (242): 

“This is a suit in equity beg-un by Simon Burns 
and five associates, claiming to be the general offi¬ 
cers of the Knights of Labor, a corporation organ¬ 
ized under an Act of Congress relating to the incor¬ 
poration of trade unions in the District of Colum¬ 
bia, which corporation was joined as a party com- 


plainant. John W. Hayes and five associates allso 
claiming to be the general officers of the same 
corporation, and in possession of its property, 
were made defendants.” | 

The bill alleges that the individual complainaiits 
are the legally elected and duly qualified and in¬ 
stalled offices of the Knights of Labor, and en¬ 
titled to the possession of its property, and tliat 
the defendants are not such officers, but are in 
possession of its property, * * ^ and * * * have 
fraudulently conspired to get possession of the 
books, records, and other property of the organiza¬ 
tion ; and that they are insolvent. * * * The reli ef 
prayed is that the court decree that the complain¬ 
ants are the lawful officers and members of the 
general executive board * * *, and that the deLm- 
dants are not such officers and members * * * Inci¬ 
dent to this relief the court is asked to enjoin the 
defendant * * * from interfering with the com¬ 
plainants in assuming control of the property, or 
from discharging their duties as such officers * ^ 

and an order that the defendants turn over to the 
complainants all of the propertv of the corpoi'a- 
tion, ^ 

In its opinion, the court say (246): 

‘‘The pleadings clearly show that the main ques¬ 
tion, and the one without which no other questi on 
could have been decided, was the right of the 
rival parties to the offices which each clainjied 
* * * (247) * * *. The court clearly recognized this 
and we find the statement made in the opinionj of 
the court that ‘the sole question at issue in the 
case, therefore, is whether or not the complain¬ 
ants are the legally constituted order and offi.cers 
of the Knights of Labor (Incorporated).’ It is 
manifest that if the complainants are not such of¬ 
ficers they have no standing in court. Both sets 
of parties claim to have been elected * * *. The 
defendants, claiming to be such officers, wer^ in 


8 


possession of the property of the corporation, and 
the complainants were compelled to show” and 
prove that they were entitled to the offices, be¬ 
fore they could claim the possession of the 
property * * *. Approach the case from any and 
every standpoint, it will always be found that the 
question which must be first determined is the 
single, nhked question of the title to the offices. We 
agree with counsel and court that the question of 
questions is the title to the offices, and until that is 
decided in favor of the complainants no relief of 
any nature can be granted them. The defendants 
were in possession of their respective office in the 
corporation, which was a private one, organized 
under and by virtue of an Act of Congress, and 
the presumption was that they had been legally 
elected, hnd consequently they could only be legally 
ousted by proceedings brought in proper form. 
Both the common law and the code of the District 
of Columbia clearly point out the legal course to 
be pursued in determining the title to an office in 
a corporation such as is the one in question. We 
apprehend that quo warranto is that remedy. 
Equity is not the remedy. The adjudicated cases 
are quite unanimous. * * (250) * * 

“As we have said, the decisions of the courts are 
quite in unison in holding the proper remedy to 
determine the question of title to office to be quo 
warranto. It appearing that the title to office in a 
regularly incorporated domestic corporation is 
the sole or main question at issue herein, as shown 
by the pleadings, * * *; that the defendants were 
in possession under a claim of election; and that 
the only standing the complainants had was by 
virtue of a claimed election,—^we are of the opinion 
that the court was without jurisdiction to try the 
question in this action, and that it should have dis¬ 
missed the bill and left complainants to determine 
the question by quo warranto, as provided by the 
Code of the District of Columbia, and as warranted 
by Common Law.’^ 


The Appeal allowed by this court was dismissed: 
201 U. S. 650. I 

In Desmond v. McCarthy, 17 Iowa, 525, 527, say the 
court: 

defendant was acting as justice hf 
the peace at the time the suit in replevin, to re¬ 
cover the books, was brought against him, and, of 
course, he claimed the right thus to act; and this 
suit is evidently brought to test the right of tne 
respective parties to that office. ! 

The right to an office cannot be determined by 
an action of replevin, nor by any action other 
than a proceeding in the nature of a writ of quo 

warranto, or by an information-. Mr. Bla<jk- 

well, in his excellent treatise on Tax Titles, says, in 
writing of officers de facto, ‘ ‘ The only approprisle 
mode of testing the title of a person to an office is 
by information in the nature of a writ of quo war¬ 
ranto, in w’hich, after notice and an impartial hear¬ 
ing, he w’ill be ousted from the office, if it turn put 
that he has been exercising official functions with¬ 
out the warrant of the State, and the silence of tihe 
government is construed by the Courts as a rat ifi- 
cation of his acts, which is equivalent to a pre(je- 
dent authority. When the government acquiescjes 
in the acts of such an officer, third persons ought 
not to be permitted to question them.” Blaik- 
well on Tax Titles 117; see also Wilcox v. Smith, 
5 Wend. 234. • ' 

Any other doctrine would lead to multiplicity of 
suits and inextricable confusion. The action of re¬ 
plevin would determine nothing except as bet'w^en 
the parties to it, leaving the public still unaf¬ 
fected by the judgment in the particular case, ^nd 
free to adopt or repudiate it. And if a justice! of 
the peace may thus test his right to that office |by 
an action of replevin, it would, of course, be altke 
competent for any persons claiming to be clerk of 
a District Court, a county judge, a mayor of a city. 
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or any other officer, by replevin of the seal and 
books and papers pertaining to the office, to put 
themselves in full possession of the respective of¬ 
fices without any authority from the people, or any 
judgment of a court in an action wherein the State 
is a party directly or indirectly. 

It is clear, therefore, upon principle as well as 
authority, that the right or title to an office can¬ 
not be determined by a civil action between the 
respective claimants. Such an issue can only be 
tried in the proper action in the nature of a writ 
of quo warranto, * * *. And until such issue is 
determined in the proper action, no suit in re¬ 
plevin can be maintained by one claimant against 
another,' for the possession of the office or its ap¬ 
purtenances, and, generally, ample relief vdll be 
afforded in the proper action.” 

In Hallegren v. Campbell, 82 Mich. 255, 46 N. W. 
381; 21 A. S. R. 557; 9 L. R. A. 406; say the court of last 
resort in Michigan: 

‘Mt is sufficient for the defendant’s claim that 
the common council, having authority to do so, 
undertook to elect him street commissioner; that 
he accepted their action, qualified for the office, 
and entered upon the discharge of his duties; and 
was recognized by the common council as de facto 
street commissioner. This position would entitle 
him to the custody of the xmoperty in controversy 
unless he had been legally removed from office by 
the common council, or had acquiesced in such re¬ 
moval and to the appointment of the plaintiff as 
his successor. ‘A person actually obtaining office 
with the legal indicia of title is a legal officer un¬ 
til ousted.’ Wayne County v. Benoit, 20 Mich. 
180. But it is claimed by plaintiff that he has, 
since his appointment, been acting as street com¬ 
missioner, and is therefore de facto such officer. 
There could not be two incumbents to this office. 



11 


The defendant by his refusal to deliver up the 
property, books a.nd papers of the office, has indi¬ 
cated that he claimed to hold the office. If he was 
once lawfully in office, a fact which we are not al¬ 
lowed to question in this record, and has never 
yielded, but has held on and continued to act, then 
the plaintiff has never gotten possession, and can¬ 
not be regarded as an officer de facto. Mead 
Ingram County Treasurer’^ 36 Mich. 416. 

In Hagner v. Heyberger, 7 Wells & S. (Pa.) 104; 

42 Am. Dec. 220, 221, say the Court: j 

* would it refuse the injunction in the caie 
of a public officer of a municipal character, when 
there is a plain remedy, provided by Act of As¬ 
sembly of nearly contemporary date, by means of 
the writ of quo warranto, which can probe the 
disease and eradicate it, whilst the most an injunc¬ 
tion could do would be but to film it over. In ad¬ 
dition to this, the difficulty meets us that it would 
be determining collaterally the right of a person 
who claims the (222) office by color of title, and 
exercises it de facto, which it has frequently be^n 
decided can not be done. To bring this right |to 
a fair trial, you must proceed directly and fraijie 
the issue so as to trv it; and in the trial of that 
right by quo warranto, the law secures to the de¬ 
fendant the privilege of a trial by jury in relation 
to contested facts, which would be taken away by 
the proceeding by injunction. * * * (223) * * * Is 
the defendant exercising the office contrary to law? 
Non constat, and we cannot collaterally inquire 
into it. He is exercising the office de facto under 
color of right, and there has never been any pro¬ 
ceeding against him at law to have him oustM, 
and he can only be ousted by writ of quo warranto; 
and thus we arrive at the conclusion, which has no 
doubt led to the decisions I have heretofore ad¬ 
verted to, that it is not a case in which the remetdy 
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by injunction applies; but there is another appro¬ 
priate remedy at law by which may be brought 

directiyi in question the single ground laid here, 

• • # # 

• 

It is said the remedy is dilatory and trouble¬ 
some—that the defendant may plead to issue, and 
prolong the trial till after his term expires, and 
the redi*ess comes too late, and is not worth hav¬ 
ing. This might possibly in some cases happen, 
but the legislature have thought fit to leave to the 
defendant the privilege of the trial by jury; and 
both here and in England the remedy by quo war¬ 
ranto hhs long practiced, and, generally speaking, 
has effected the objects of justice. It is not for 
us to be wiser than the laws, and for imaginary in¬ 
conveniences to abrogate or evade the express 
enactments of our legislature.” 

Constantineau in His Public Officers and the De facto 
Doctrine, in the headline of his Sec. 429, page 591, says 
“De facto Officers Title Cannot be Collaterally As¬ 
sailed”, and his Sec. 431 reads; 

“Title to office cannot be tried in proceedings to 
recover official records. In accordance with the 
foregoing principles, the title to a public office can¬ 
not be tried in actions or proceedings, instituted 
to obtain the possession of books and papers ap¬ 
pertaining to the office, the question of title being 
there onlv collaterallv involved. Therefore, no 
recovery can be had vrhere there is a reasonable 
doubt as to who is entitled to the office, inasmuch 
as such doubt must first be settled bv recourse to 

w _ 

quo warranto or other proper proceeding. Thus, 
the right of a claimant cannot be adjudicated upon 
in an action of replevin to recover from the de 
facto incumbent the records of the office.” 

Title 24 D. C. Code, Sec. 231 provides in jiertinent 
part that: 


/ 
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‘‘A quo warranto may be issued from the 
Supreme Court of the District in the name of 
the United States— 

First. Against a person who usurps, intrudes 
into, or unlawfully holds or exercises within the 
District a franchise or public office, civil or mili¬ 
tary, or an office in any domestic corporatioi^. 
• * ♦ 

The plain, adequate and complete relief affordable 
by the legal remedy of quo warranto is further evi¬ 
denced by Title 24, D. C. Code Secs. 238 and 240, whic^h 
after providing for judgment of ouster from and 
duction to, office, says (Sec. 240): I 

4 < * * * ^ mandamus may be issued to the proper 
parties, being officers or members of said corpork- 
tion, to admit him to said office. The said judg¬ 
ment may require the defendant to deliver to tlSie 
relator all books, papers, and other thin^ in hfes 
custody or control pertaining to the said office, 
and obedience to said judgment may be enforced 
by attachment.” 

Practically everything asked in the bill at bar may 
be had pursuant to the legal remedy of quo warranfo, 
which is the sole remedy provided by Act of Congres;s, 
(and in this Country and England since time runneth 
not to the contrary) and therefore such remedy is 
plain, adequate and complete. 

2B. Title 28, U. S. C. Sec. 384 bars equity jurisdic¬ 
tion in the case at bar. j 

A Corporation can only act through its duly con^i- 
tuted or acting officers and agents, the existence kr 
nonexistence of which status of those purporting to 
act for it generally determines the question of the 
validity or invalidity of such acts. | 
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In Whitehead v. Shattuck, 138 U. S. 146,151, say the 
Court: 


‘‘It would be difficult, and perhaps impossible, 
to state any general rule which would determine, 
in all eases, what should be deemed, a suit in equity 
as distinguished from an action at law, for par¬ 
ticular elements may enter into consideration 
which would take the matter from one court to the 
other; but this may be said, that, where an action 
is simply for the recovery and possession of 
specific' real or personal property, or for the re¬ 
covery of a money judgment, the action is one at 
law. An action for the recovery of real property, 
including damages for withholding it, has always 
been of that class. ’ ’ 

3. Paragraphs 1 and 2 of the Sustained Motion to 

Dismiss. 

The bill asks for relief, pendente lite, and for a rule 
to show cause thereon. In such case the rules require 
that the bill be verified. Such verification is proffered 
by two of the plaintiff group (Record pages 10, 11) 
who swear that they are the president and the Secre¬ 
tary “and hs such we have been duly authorized by the 
Board of the said corporation to execute in its name 
the within and foregoing bill.” Such averments are 
all specifically denied in paragraph 1 of the sustained 
motion to dismiss, which was duly verified by seven 
of the defendant group (Record pages 14-15) being all 
who Tvere available at the time and place. Upon such 
averments the court below acted. 

The interest of the corporation is so nominal as to 
comprise no concern sufficient to warrant the main¬ 
tenance of the bill by it as plaintiff. What interest 
could lawfully warrant its complaint in behalf of the 
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plaintiff group, none of whom had even a de facto in¬ 
cumbency status, and against the defendant groi:|p 
each of whom claimed title to their offices by virtue ^f 
an election (Record page 5, paragraph 13) and wej*e 
incumbents of all of the offices in the corporation and 
enjoyed possession of all of the corporate property 
used and useful in the conduct of the functions of the 
offices (Record pages 5, 6 paragraphs 14, 16, 17). 

The plaintiff group, hiding behind the semblance of 
a corporate plaintiff motivated into a pretense of real¬ 
ity by the verification of two of the plaintiff grodp, 
which is rebutted by the verified averments of paija- 
graph 1 of the sustained motion, disentitles the bill to 
any standing in equity. 

‘‘Defendant has the right to require that the 
action against him, if not in the name of a plain¬ 
tiff within one of the express exceptions, shall be 
brought in the name of the real party in interest, 
so that he can avail himself of the defenses and 
counterclaims which he has against the real paifty 
in interest, and so that his payment to plaintiff | or 
plaintiff’s recovery as against him will fully pJ:o- 
tect him in the event of another action upon the 
same cause. ’ ’ 

47 C. J. Sec. 69—page 33. 

The bill, in its aspect of party plaintiff, also attem|)ts 
to shield the plaintiff group from direct liabillity 
for costs and thereby and otherwise does not meet the 
foregoing or any other of the substantial requirements 
that defendants must be afforded before they may| be 
required to suffer further loss of time, or that of the 
court, in the premises. 

It seems well settled that: 


“In determining between whom the controversy 
exists, the court is not bound by the title of the 
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cause or the form of the pleadings; but should ex¬ 
amine the record, ascertain the matter in dispute 
and arrange the parties on opposite sides of the 
same, according to the facts, no matter what their 
technical place as plaintitfs or defendants may 
be.” 

This policy of equity seems to have been followed in 
Hayes v. Burns, 25, App. D. C. 242 in that the corpora¬ 
tion and six persons were named as plaintiffs against 
six persons as defendants, the persons being the ad¬ 
verse claimants to offices of the corporation. This 
court appears in its opinion to have disregarded the 
corporation as a party. 

Doubtless the court below disregarded the corpora¬ 
tion as a party, in which case the bill would be without 
the essential of a plaintitf, and that the action was not 
being prosecuted in the name of the real party or par¬ 
ties in interest, and therefore equitably required dis¬ 
missal. 

4. The 4th paragraph of the sustained motion to dis¬ 
miss, which was duly verified by all of the defendant 
group then available at such time and place, sets forth 
the prior action at law in replevin which was com¬ 
menced nominally by this plaintiff in the municipal 
court of the District prior to the commencement of the 
action at tiar, and against one of the defendant group 
herein for the recovery of the possession of the 
property of the corporation alleged in the bill at bar, or 
for the alleged value of $500.00 of said property if the 
same be eloigned, and for damages estimated at $500.- 
00; that stich earlier action is for the plain, adequate 
and complete remedy at law which is sought in this 
equity action; that said law action was then still x>end- 
ing undetermined and the after action in equity doubly 


vexes the courts of the District as well as the defeili- 
dants who comprise all of the directors and olBScers of 
the corporation duly elected and appointed as such on 
8 October 1936, and who are, with said corporatio]i, 
concerned with the defense of both said causes. 

5. Page 6 of Appellants brief contains a grave error 
comprising the statement that: 

‘‘In the case of La Tosca Club v. La Tosoa 
Social Club, 23 App. D. C. 96, this court reversed 
the lower court in a somewhat similar case and 
granted injunctive relief. ’ ’ I 

I 

The facts are that in such cited case the trip] couU 
granted an interlocutory order enjoining the defen¬ 
dant (page 97) while this court’s opinion therein con¬ 
cluded (107): 

“There are other grounds upon which the in¬ 
junction might well be refused, but it is unneces¬ 
sary to extend this opinion. We must reverse the 
order appealed from, and remand the cause that 
the bill may be dismissed; and it is so ordered,,” 

Appellant’s citation of Hartman v. Masters, 50 App. 
D. C. 141 is foreign to the issues here. It involved an 
attempt of a reorganization committee to sequester 
corporate assets after a receiver had been appointed 
for their conservation. 

Appellant’s citation of Taylor v. Jackson, 50 App. 
D. C. 381 is foreign to the issues here. It involvjed 
merely the expulsion of members of a colored churcjjh. 

Appellant’s citation of Lemmon v. Kirkland, 44 Ajip. 
N. C. 512 involved the affirmance of the decree of me 
trial court granting of a motion to dismiss a bill | in 
equity for an injunction by officers of a lodge agaiist 
an expelled former member who had organized jJnd 
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was operating a similar apparently different organiza¬ 
tion. 

The case of Watson v. Jones, 13 Wall. 679 cited and 
quoted from by appellant involved a complex church 
government in Kentucky subjected to divergent views 
of the congregation arising out of the civil war and the 
slavery question. The substantial distinguishment of 
this case from the one at bar is found in the vast dif¬ 
ference between the facts as well as in the law ap¬ 
plicable. The court in Newman v. Frizzell, 238 U. S. 
537, 549, distinguished between authorities by the dif¬ 
ferences in the laws with which they were construed 
and applied by sa 3 ring relative to the quo warranto 
statutes: “The Act of Congress of force in the Dis¬ 
trict, instead of being limited to municipal officers, ap¬ 
plies to any office ‘civil or military’ and differs from 
those in any of these States.” In such decision the 
court significantly refrained from holding or even men¬ 
tioning that the case of Watson v. Jackson, supra, 
modified in any respect its construction of the quo war¬ 
ranto statutes of the District which govern the case at 
bar. 

Instead of being significant of the support of only a 
minority of the membership being afforded the defen¬ 
dant group of officers, the reverse is true since the 
number of officers in organizations similar to this 
corporatioh is always less than the number of actual 
members. ‘ However, when the title to the same office is 
claimed by different persons, as here, due process of 
law is essential to the correction of such public wrongs, 
and equity is not such process. 

6. Appellants brief under the title “Argument” com¬ 
mencing on its page 4, lists a number of “Matters Ad¬ 
mitted by Motion to Dismiss ’ ’ but none of such matters 
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are thus admitted and all of which are refuted by tl^e 
averments of the bill to the effect that two differeit 
persons claim each corporate office; that none of the 
plaintiff group had sufficient faith in the merit of thep 
claim to title to any of the corporate offices to she 
therefor in their owm names as plaintiff in the bill 
which was dismissed; and the said matters are further 
refuted by the averments of the sustained verified mo¬ 
tion to dismiss. I 

7. In view of the foregoing typical exposition of tie 
law applicable to the facts of the bill and verified mo¬ 
tion to dismiss, and of the review of appellant’s cipd 
authorities appearing in paragraph 5 hereof it would 
seem that the characterization of appellant is unwajr- 
ranted of the notation at the conclusion of its motion 
for reargument, and that the denial of such rear^- 
ment motion was well within the discretion of the coiirt 
below, and that the lack of merit of such motion char¬ 
acterizes the assignments of error presented in ap¬ 
pellant’s brief. 

It is respectfully submitted that the decree enterbd 
herein should be sustained. ! 
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